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1. (a) Five Advantages of a company over a partnership: 
 

  (i) Where the company is limited by shares, there is a limit on the liability of 
the members.  The limit of liability will be any sum that remains unpaid on 

a member‟s shares at the time of the company‟s winding up.        
 
  (ii) A company once incorporated becomes a separate legal entity from its 

members.             
 

  (iii) A company owns and disposes of property in its own name.       
   
  (iv) A company can sue and be sued in its own name.                     

 
  (v) A company continues as a going concern despite the death, bankruptcy, 

transfer of shares or other change of interest or title of any member.  
 
 (b) Five disadvantages of forming a company over a partnership are as follows: 

 
  (i) A company must follow the stringent provisions of the Companies Act and 

common law with regard to registration of the Memorandum of Association 
and Articles of Association, among other provisions.        

 

  (ii) A company must file various returns and other notices and resolutions with 
the Registrar of Companies.           

 
  (iii) There are strict rules on meetings and how decisions are arrived at in a 

company.              

 
  (iv) Companies are also subjected to peculiar tax regimes.                    

 
  (v) Dissolution of a company is more complicated and subject to strict and 

expensive procedures.            

 
 (c) According to the given facts, Peter Nyengo was engaged to form a company by 

Joseph Zidalo who was a sole trader, the company which was to be known as 
Zidalo & Co. Ltd.  He made secret profit of K120,000.                              

 

  As a promoter, he was not supposed to make any secret profit.  It is a company 
law rule that a promoter is prohibited from making secret profit.  If he makes any 

secret profit, he must disclose it to an independent board of directors or the 
company‟s existing and future shareholders.  If he fails to do so, the company is 
entitled to take action against the promoter.                               

   
  Accordingly, Zidalo & Co. Ltd is supposed to compel Peter Nyengo to account 

for the secret profits of K120,000 which he made.  In Gluckstein v Barnes (1900) 
AC 240, a syndicate bought property for £140,000 and resold it at £180,000 to a 
company.  He effecting that transaction, the syndicate had made a profit of 

£20,000 which he did not disclose.  It was held that the syndicate was bound to 
account and pay to the company the secret profit of £20,000.                     
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  The second course of action which Zidalo & Co Ltd should do is to rescind the 
contract which Peter Nyengo had entered into with XL Co. Ltd.   In Erlanger v 

New Sombrero Phosphates Co. Ltd. (1878) 3 All Cas 1218 the appellant formed a 
syndicate which bought an island at £55,000.  Subsequently, the syndicate created 

a company to which it resold the island at £110,000.  No disclosure was made of 
the profit made by the syndicate on the deal.  It was held that the company was 
entitled to rescind the contract of sale.                      

 
  Another course of action Zidalo & Co. Ltd must do is to sue Peter Nyengo, the 

promoter, for damages for breach of his fiduciary duty.  
 
  Damages means compensation represented by a sum of money for the secret 

profit.  In Twycross v Grant (1877) A6 LJ CP 639, the promoters failed to 
disclose their contracts with the company as they were obliged to do under 

section 38 of the Companies Act 1867 and the section deemed non-disclosure to 
be fraudulent.  The shares turned out to be worthless and therefore the dama ges 
recovered by the plaintiff were equal to the entire amount which was paid for 

them.                         
 

 
2. The difference between “voluntary liquidation of the company by members” and 

“voluntary liquidation of the company by creditors” is that voluntary liquidation by 

members is governed by section 245 of the Companies Act which provides that a 
company may be wound up: 

 
(a) When the period, if any, fixed for the duration of the company has expired and 

an ordinary resolution is passed.  The company‟s directors must make a 

written declaration that they have fully examined the company‟s affairs and 
are of the opinion that it will be able to pay its debts and liabilities within 12 

months of the commencement of the liquidation.  A statement of affairs must 
be attached to the written declaration containing the company‟s assets and 
their value, its liabilities and expenses of the liquidation.        

  
Voluntary liquidation of the company by creditors on the other hand is where 

members do not make a written declaration of the company‟s own solvency.  
Instead, a general meeting is covered and a special resolution is passed.  
Creditors are given 7 days notice of a creditors meeting in the Gazette or local 

newspapers.  The creditors‟ meeting must be attended by at least one director 
and the company secretary to present a statement of affairs.  It is usual for the 

creditors to appoint a liquidator at this meeting.        
 

 

 (b) The meaning of the term “just and equitable” as provided for under section 
213(1)(f) of the Companies Act 1984 is that in certain cases, a member 

(shareholder) of a company may apply to the court for compulsory liquidation 
of a company on the ground that it is just and equitable that the court should 
make an order for the winding up of a company.                    
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A member of the company may make the application for compulsory winding 
up of a company: 

 
   (i) if the main object of the company has failed.  This refers to the object 

  for which the company was formed;                                
 

  (ii) if there is deadlock in the management of the company in the sense 

 that there is complete disagreement by members resulting into their 
 being divided;            

 
  (iii) where a company is discovered to have been formed for fraudulent or 

illegal purpose; 

 
  (iv) where a company never in fact had any business or property.   

 
  (iv) where a director who has voting control refuses to hold meetings, 

produce accounts or pay dividends;       

 
 

 (c) Commencement of liquidation of a company begins, as with voluntary liquidation 
upon passing the resolution while compulsory liquidation begins upon 
presentation of a petition to the Court 

 
3. (a) Four ways in which an individual can become a member of a company 

limited by shares are: 
 

  (i) by subscribing to the Memorandum of Association upon registration of 

the company.                       
 

  (ii) by application and allotment with the company to take a share and be 
placed on the register of members.           

 

  (iii) by transfer of shares from another member and be placed on the 
register of members.                      

 
  (iv) by transmission on death or bankruptcy of a deceased or bankrupt 

member respectively and be placed on the register of members.  

 
(b) An individual can cease to be a member of a company limited by shares in the 

following four ways: 
 
 (i) by transferring his shares to another person.          

 
 (ii) by his shares being forfeited.          

 
 (iii) by his shares being sold to the company under some provision in its 

 articles (e.g. for enforcing a lien).           
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 (iv) by death but in such a case the deceased members‟ estate remains 
liable until the registration of some person entitled under the transfer 

from his executors or administrators.           
 

 
(c) Four acts which a company can do only by special resolution are: 
 

 (i) alter its objects;           

 (ii) alter its articles;            

 (iii) change its name;                       

 (iv) reduce its capital.            
 

 

(d) The company secretary of Prime Hotels Ltd should be advised to issue a 
resolution in lieu of a meeting, such as resolution must be in writing and 

signed by all directors entitled to vote on that resolution at a meeting of 
directors or committee of directors.  However, such a resolution in lieu of 
meeting is only possible in situations where the Companies Act or the articles 

do not expressly require a meeting to be held.  
                   

 (e) Two types of companies limited by shares are: 
(i) a public limited company in which membership is unrestricted and 

open to the public.            

 
(ii) a private limited company which restricts its membership to a 

maximum of 50 members.      

 

 

4. (a) Defining the following: 
 

  (i) Reduction of capital is the decrease in the amount of issued share capital.
                         

 

  (ii) Cancellation of capital is the decrease in the nominal capital of the 
company, i.e. unissued shares are cancelled.  It is also known as diminution 

of capital.                                  
 

 (b) Conditions to be satisfied for reduction of capital are that the company must be 
authorised by its Articles of Association to reduce its capital.  If so authorised, it 
must pass a special resolution and soon afterward obtain a confirming order of the 

court to reduce its capital and alter its Memorandum accordingly.  This must not 
relate to cancellation of capital, or variation of class rights which is governed by 

S. 48 of the Companies Act.                                                                  
 
 

 (c) Three reasons acceptable the Companies Act for reducing capital are: 
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  (i) To extinguish or reduce liability on share capital not paid e.g. where a 
company has shares with a nominal value of K5.00 and only K3.00 has 

been paid.  If the company is doing well and does not anticipate calling-up 
the other K2.00, it can pass a resolution that will regard K3.00 shares as 

being fully paid.  The company must convert them to shares with a nominal 
value of K3.00 in terms of section 67 of the Companies Act.       

 

  (ii) To cancel paid up capital which is lost or is no longer represented by assets 
e.g. where a company has a share capital of K100,000 divided into 100,000 

fully paid shares of K1.00 each, yet its assets are worth only K50,000.  
Provided the company is doing badly and that the net worth of assets is a 
permanent loss and not merely a short term fluctuation, the company may 

reduce the capital to 100,000 shares of K0.50 each fully paid.  S.67(1)(b) of 
the Companies Act.           

 
 (iii) To repay share capital in excess of the company‟s needs e.g. where the 

company is doing well or where a company has sold part of its undertaking.  If 

the company has 100,000 fully paid shares of K1.00 each but does not require 
this amount of capital it may reduce its capital to 100,000 fully paid up shares 

of K0.50 each and return K0.50 per share to its members.  Section 67(1)(c) of 
the Companies Act.               

 (d) The provisions in the Act that protect creditors with regard to reduction of capital 

are as follows: 
 

  If the reduction of share capital affects creditors, especially in circumstances 
enumerated in Section 67 (1) paragraphs (a) and (c), the court will not give its 
confirming order or the order confirming the special resolution for reduction of 

capital unless the court first settles the list of creditors who are objecting or are 
entitled to object S. 68(2)(a) and (b).  The court will not make the confirmation 

order unless the creditors:-                                 
 

  (i) Agree or consent to the reduction of capital;         

  (ii) Are paid off, or             

  (iii) Are given adequate or acceptable security S. 68(2)(c).                    
 
5. (a) Memorandum of Association is one of the two constitutional document 

(including the Articles of Association).  By comparison, the Memorandum of 
Association is superior to the Articles.  It is a document which the original 

members forming the company subscribe their names.  The subscribers to the 
memorandum agree to take a certain number of shares in the company and 
become its first members.                      

 
   It is more fundamental both because of its contents and because if there is any 

conflict in the terms of a memorandum and the articles of association, the 
provisions of the memorandum take precedent.                   

 

 

(b) The Memorandum of Association, according to Section 6 of the Companies 

Act contains the following features: 
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(i) the name of the company with which the company is registered.  

 
(ii) the restrictions, if any, imposed on the company‟s business.         

 
(iii) the company‟s authorised share capital and the number of shares into 

which the capital is divided.             

 
(iv) classes of shares rights and privileges members and conditions for such 

class.                 
 

(v) whether the company is a private company or a public company limited 

or unlimited.                
 

(vi) that the liability of the members is limited.             
 

(vii)  full names, address and occupation of each subscriber.   

  
       

 (c) My advice to the Managing Director of Chimtengo Ltd on what the company 
should do in order to change its name to Sugar Manufacturing Co. Ltd is that 
there are three circumstances by which a company may change or alter its 

name: 
 

(i) the company may pass a special resolution in a general meeting. The 
change may then be approved by the Registrar of Companies in writing 
and his decision is final and one cannot appeal to the Court. The 

company then sends to the Registrar within 21 days from the date of 
passing the resolution the company‟s certificate of incorporation 

together with the resolution for registration. The registrar then issues a 
new certificate of incorporation bearing the new company‟s name.  

 

 
   (ii) where the Minister of Trade forms an opinion that the name of the 

 company is misleading or undesirable, he may issue a ministerial order 
 and direct that such a company should change its name and the 
 company should do so within six weeks.                              

 
  (iii) Chimtengo Ltd may also wish to obtain a court order.  This is where 

the courts enjoy wide powers to regulate companies generally and 
specifically their names.  If Chimtengo Ltd makes an application to the 
court claiming that another company is using a similar name to that of 

Chimtengo Ltd, that other company will be considered as having 
committed the tort of passing off.  The Court may then issue an 

injunction against such other company for wrongful use of the name 
and order the defendant company to change its name.   

 

 
 6. (a) Section 140 (4) of the Companies Act provides that no limitation upon the 

 authority of directors, whether imposed by the Memorandum or Articles, or 
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 otherwise shall be effective against a person who does not have knowledge of 
 such limitation.  It therefore follows that if Union Tyres Ltd had knowledge of 

 the limitation on the directors imposed by the Articles of Association of 
 Chichiri Motors Ltd, it could not claim against the company.  However, if 

 Union Tyres Ltd did not have such knowledge the next question to be 
 considered is whether it can be said that the company had constructive 
 knowledge of such limitation, the Articles being documents registered with the 

 registrar of companies where they can be found.         
 

   On this point, Section 343 of the Companies Act expressly provides that no 
person shall be affected or deemed to have notice or knowledge of the 
existence or contents of a document concerning a company by reason only that 

the document has been registered with the Registrar of companies or is 
available for inspection at the office of the company or elsewhere by virtue of 

the Act.             
 

   Even if the limitation could be said to bind Union Tyres Ltd, the question still 

could turn whether the company had knowledge that the resolution authorising 
directors to enter into the contract had not actually passed.  A third party has 

no means of knowing whether an ordinary resolution has been passed by the 
company or not:  Royal British Bank v Turquand (1856).  For these reasons 
Chichiri Motors Ltd are bound to pay Union Tyres Ltd the whole sum of     

K15 million.                      
  

 (b) Removal of Richard as Director:-  
 
  (i) Section 146(1) of the Companies Act provides that a company may by an 

ordinary resolution remove from office or any of its directors.  This then 
means that despite the provision in the Articles that Richard would serve his 

office for 10 years, the company can remove him from the office of director 
before expiry of the period.                                         

 

  (ii) The first step in the procedure to be followed in removing a director is to 
give to the company a notice to move a resolution to remove a director at 

any general meeting.  Such notice must be given not less than 35 days 
before the meeting in terms of section 146(2) of the Companies Act.  

 

   Upon receipt of such notice the company is under Section 146(3) of the 
Companies Act, required to forthwith send a copy of the notice to the 

director concerned who shall be entitled to be heard on the resolution at the 
meeting and to send to the company a written Statement.  This statement is 

received too late, it shall instead of being sent, be circulated to every person 
entitled to notice of the meeting.          

 

   The company, in terms of Section 146(3)(b)(ii) of the Companies Act is 
only required not to send or circulate the director‟s statement if it has 

received it less than 7 days before the meeting or if there is an order of the 
court to that effect.  Section 146(5) of the Companies Act provides that on 
such a resolution then it would carry in relation to the generality of matters 

to be voted on at a general meeting of the company.      
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7. The court is empowered by Section 213 (10)(f) of the Companies Act to order the 
winding up of a company if it is of the opinion that it is just and equitable that the 

company be wound up.  The section and indeed the whole Act does not outline 
circumstances which justify the „just and equitable‟ ground.  We therefore have to 
resort to case law for guidance.           

 
 In Re : Yenidze Tobacco Company Limited (1961) for two tobacconists and cigarette 

manufacturers, who had previously traded separately, amalgamated their businesses 
by forming a private company of which they were the only shareholders and directors.  
Differences arose between them and eventually neither would speak to the other 

though the company continued to trade and make large profits.  The court allowed the 
company to be wound up whether or not it was making large profits.       

 
 The court reasoned that it was contrary to the good faith and essence of the agreement 

between the parties that the state of things arising from the sour relationship should be 

allowed to continue.             
 

 In Lack v John Blackwood Limited (1924), the Privy Council held that a just and 
equitable winding up order was justified where the directors failed to call general 
meetings to submit accounts, to recommend a dividend and had generally kept the 

petitioners in ignorance of the company‟s affairs.                    
 

 That type of breakdown in relationship illustrated in the above cases is what is 
subsisting in the present case.  The three gentlemen can do no more than come 
together and pick a quarrel.  They can no longer make decisions beneficial to the 

success of FED.  The fact that FED is nevertheless making profits cannot stop the 
courts from making a winding up order on the basis of the breakdown of the 

relationship between the shareholders – directors.        
 
 However, winding up a company is obviously a drastic method of resolving disputes.  

Accordingly, Section 216(3) of the Companies Act requires that, where a petition is 
presented by members under Section 213(1)(f), the court to be satisfied there is no 

other remedy available to the petitioners and that they are acting unreasonably in 
seeking a winding up order rather than another remedy. The petitioners must put 
before the court all evidence (including company‟s articles) which will allow the court 

to decide whether or not any other remedy is available: Re: David Investments (East 
Ham Limited (1961).             

 
 An alternative remedy that is usually appropriate in an application comes under 

Section 203 (i).  It is a remedy against oppression to any member of the company.  

Another remedy is a reasonable offer by the other members of the company to buy out 
a petitioner‟s interest: (Re: a Company (1983).  See also In the Matter of Mapanga 

Estates Ltd (1988) per Mtegha J.  In the present case the offer made by Edward and 
Davie to purchase Felix‟s shares at a reasonable price is an alternative remedy: See 
Re: a Company (1983).            

 
 Further, it was stated in Ebrahim v Westbourne Galleries Limited (1973) that a 

petitioner who relies on the „just and equitable‟ clause must come to court with clean 
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hands and if the breakdown in confidence between him and the other parties to the 
dispute appears to have been due to his misconduct, he cannot insist on the company 

being wound up if they wish to continue.          
  

 The foregoing shows that the petition for winding up cannot succeed as the intended 
petitioner Felix has an alternative remedy and he does not have clean hands since he 
was the one behind all the trouble in FED.                      

   
 

E N D 


