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1. (a)       Section 6(1) of the Companies Act states that the Memorandum of Association 
of a company limited by shares should state: 

 
(i) the name of the company;                 

(ii) the restrictions, if any, imposed on the business which the company can 
carry on;                   

(iii) the amount of share capital and the number of shares into which the 

capital is divided;                  
(iv) where the shares are divided into two or more classes, the rights, 

privileges and conditions which attach to each class;             
(v) whether the company is private or public;               
(vi) that the liability of its members is limited;               

(vii)  the full name address and occupation of each subscriber to the 
Memorandum.                   

 
(b) Section 17 of the Companies Act provides that when registered, the 

Memorandum and Articles of Association have the effect of a contract under seal 

between the company and its members; and between the members themselves: 
Hickman v Kent – the contract is that they agree to observe and perform the 

provisions of the two documents as they relate to the company or to the members 
as such. 

 

 However, for an outsider who deals with the company he cannot rely on the 
Memorandum or articles to enforce his rights against the company even though 

such rights are confirmed to him by a provision in either of the documents:      
Elle v Positive Government Security Life Association Co. Ltd.           

 

(c) In terms of Section 21(1) of the Companies Act, a registered company is deemed 
to have the capacity of a natural person of full capacity and any act done on behalf 

of the company will be regarded as the company’s act.  There are, however, 
circumstances under which the law departs from the rule and will go behind the 
corporate façade to expose the real actor, and hold the members or officers 

responsible liable for what would have been the company’s act.  The reason for 
this is because to hold otherwise would create problems or  lead to absurdities: 

Daimler Co. Vs Continental Tyre & Rubber Co., Gifold Motor Co. v Horne. 
 

       

(d) Circumstances under which the veil of incorporation may be lifted under the 
Companies Act 1984 are: 

  
(i) In terms Section 42(1) of the Companies Act, if the number of members 

falls below the minimum of two and the company carries on business for 

more than six months, every member or director who is aware of the 
default will be severally liable to pay all the debts incurred by the 

company.                
 
 

          
(ii) In terms of Section 337(2) of the Companies Act, if in the course of 

winding up, it appears that the business was carried on for any fraudulent 
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purpose, any person who knowingly was part of the fraud is personally 
liable without limitation.              

 

(iii) In terms of Section 130(3) of the Companies Act, if the company’s name 

is not endorsed on a negotiable instrument or order for goods or services, 
the officer in default will be personally liable.           

 

 
 

2. (a) Five functions of the Registrar of companies are: 
 

(i) To issue certificates of incorporation and change of names for companies.  

                

(ii) To register and keep, for safe custody documents required by statute to be 

filed with him and to pursue companies which fail to comply with such 
requirements.                                        

 
(iii) To issue certificates of registration of mortgages and charges.         

 
(iv) To provide facilities for the examination of filed documents by members 

of the public and give copies of documents or certificates on payment of a 

fee.                   

 
(v) To complete final dissolution of a company on winding up by striking the 

company off the companies Register.                
 

 
(b) The register of members of a company limited by shares must show: 

 
(i) The full name, address and occupation of each member.              

 

(ii) The date when each member was entered in the register as a member.  
 

 
(iii) The date on which any member ceased to be a member.                 

 

(iv) A statement of shares held by each member.                
(v) The amount paid or agreed to be considered as paid on each share.  

  

 
 

(c) Three differences between a public and a private company are: 
          

(i) A private company, unlike a public company, restricts the right to transfer 
its shares, if any.                          

(ii) A private company, unlike a public company, limits the total number of its 

members to 50.           
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(iii) A private company, unlike a public company, is prohibited from inviting 
the public to acquire any shares or debentures of the company.     

 
(d) By Section 16 of the Companies Act the certificate of incorporation is 

conclusive evidence that the formalities of registration have been complied with.  
This means that even if it is subsequently discovered that the formalities of 
registration were not, in fact, complied with, the registration will not be held 

invalid.               
 

 The reason for this is that once a company has commenced business and entered 
into contracts it would be unreasonable for either side to void the contract because 
of a procedural defect in the registration of the company.                       

 

 Therefore the contract between Kapeni Bakeries Ltd (KBL) and Pacific Traders 

Ltd (PTL) is binding and enforceable.  There is no room for KBL to exculpate 
itself from the contract without attracting a legal suit.             

 

 PTL can at any time or at the request of the Registrar remedy the defect in its 
registration. The certificate of Incorporation is enough proof of the lawful 

existence of the company.                    
          

   

         

3. (a) Explanation of the following: 

 
(i) The term share is not defined properly or described in the Companies 

   Act. A share was defined by Farewell in Borlands Trustee v Steel (1901) 

   as: the interest of the shareholder in the company measured by sum of 
   money for the purpose of liability in the first place and of interest the 

   second, but also consisting of a series of mutual covenants entered into 
   by all the shareholders.                                          

 

(ii) The main types of shares that CBS Bank Ltd may issue are as follows: 

 
Ordinary Shares: Sometimes described as a residuary class i.e. they 
consist of rights that remain after the rights of the classes of shareholders 
(if any) have been satisfied.  Ordinary shareholders control resolutions at 

general meetings.                          
 

Preference Shares: These confer on holders preferences over other classes 
of shareholders in respect of dividends, repayment of capital or both.  
Preference shares are designed to appeal to investors who want a steady 

return on their capital with a high level of safety. The preference 
shareholders’ right to vote is usually restricted except in class meetings. 

 

(iii) It is legally permissible for a company to issue shares at a price above 
their nominal value i.e. at a premium.  This may be because the net assets 

of the company exceed their value of the shares or because previously 
issued shares of the same class have a market value in excess of their 

nominal value.              
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 It is evident in the present case that the market value of the shares in the 

CBS Bank Ltd exceeded their nominal value. They are being sold at a 
premium. Selling of shares at a premium is permitted under the 

Companies Act provided the company has power tom do so under its 
Memorandum or Articles of Association.           

 

 Under Section 61 of the Companies Act, where a company issues shares 
at a premium, whether for cash or otherwise, a sum equal to the aggregate 

amount or value of the premiums on those shares shall be transferred to 
an account called the share premium account.           

 

(b) The share premium account may be applied by the company according to Section 

61(2) of the Companies Act in the following situations: 

 
(i) In paying up unissued shares of the company to members of the company 

as fully paid bonus shares.                          

 
(ii) In writing off preliminary expenses.               

 
(iii) In writing off the expenses of or commission paid or discount allowed or, 
 any issue of shares or of any debentures of the company.             

 
(iv) In providing for the premium payable on redemption of any redeemable 

preference shares or any debentures of the company.                       
 
(v) Where redeemable shares are issued at a premium to provide premium 

payable on redemption.      

 

4. (a) (i) The  term  promoter  is  not  a term of law,  but  of  business, describing a  
   person who  undertakes  a  number of  business operations familiar to the  
   commercial world  by  which  a  company  is  generally  brought  into  

   existence.  A promoter carries out the preliminary or ground work or the  
   necessary steps for the formation of a company: Twycross v Grant.  

 

 (ii) A promoter will, among other activities, do the following: 
 

(1) raise the capital; 

(2) get the premises from where the company will operate; 

(3) attend to the formalities of company registration; 

(4) find directors and shareholders for the new company; 

(5) acquire business assets for use by the company; 

(6) negotiate business contracts on behalf of the company; 

(7) get the necessary professional services, e.g. the services of a 

lawyer, accountant, or other professional advisor, etc.  
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(iii) The role of a promoter ends once the company has been formed or once a 
governing body such as a board of directors takes over from the promoter 

to complete the process of formation of the company: Twycross v Grant.   
                                                     

 

(b) Promoters will often enter into contracts before a company is registered in order 
that the company may begin its business operations as soon as possible after 

incorporation. The company as a non-existent entity obviously cannot be a 
contracting party and accordingly cannot sue or be liable in respect of any breach 

of the agreement.  The question therefore, arises as to whether the promoter may 
be personally liable on a pre- incorporation contract.              
 

Section 20(1) of the Companies Act personally binds the promoter to a pre-
incorporation contract.  Thus a promoter can incur personal liability in respect of 

a pre-incorporation contract and this reflects the common law position as applied 
in the case of Kelner v Baxter (1866).          

 

In the present case therefore, the promoter John will be personally liable for the 
debt from Horizon Bank Ltd which can sue him for the recovery of the loan that is 

now due for repayment.                         
 

Had there been an express provision in the loan contract exempting John from 

being personally liable for the loan he would not be held liable:  (Section 20(4) of 

the Companies Act).                

                             
 

5. (a) Section 140(4) of the Companies Act provides that no limitation upon authority 

of directors, whether imposed by the Memorandum or Articles or otherwise shall  
 be effective  against  a  person  who  does  not have knowledge of such limitation.  

It  therefore  follows  that  if  BTL  had  knowledge  of  the  limitation  on  the 
directors imposed  by  the  Articles of  Association  of  CGL  it  could not claim 
against the company.  However, if BTL did not have such knowledge the next 

question  to  be  considered  is  whether  it  can  be  said  that  the  company  had 
constructive knowledge of such limitation, the Articles being documents 

registered with the registrar of companies where they can be found.         
 
In this regard Section 343 of the Companies Act expressly provides that no 

person shall be affected or deemed to have notice of knowledge of the existence 
or contents of a document concerning a company by reason only that the 

document has been registered with the Registrar of companies or is available for 
inspection at the office of the company or elsewhere by virtue of the Act.  

                   

 
Even if the limitation could be said to bind BTL the question still could turn on 

whether the company had knowledge that the resolution authorising directors to 
enter into the contract had not actually passed.  A third party has no means of 
knowing whether an ordinary resolution has been passed by the company or not: 

Royal British Bank v Turquand.  For these reasons CGL are bound to pay BTL 
the whole sum of K15 million.            s 
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 (b) (i) Section 146(1) of the Companies Act provides that a company may by an  

   ordinary resolution remove from office or any of its directors.  This then  
   means that despite the provision in the articles that Charles would serve  

   his office for 10 years, the company can remove him from the office of  
   director before expiry of that period.               
 

(ii) The first step in the procedure to be followed in removing a director is to 
give to the company a notice to move a resolution to remove a director at 

any general meeting. Notice for such meeting must be given not less than 
35 days before the meeting in terms of Section 146(2) of the Companies 

Act.                  

 
 Upon receipt of such notice the company is under Section 146(3) of the 

Companies Act, required to forthwith send a copy of the notice to the 
director concerned who shall be entitled to be heard on the resolution at 
the meeting and to send to the company a written statement. If this 

statement is received too late, it shall instead of being sent, be circulated to 
every person entitled to notice of the meeting.           

 
 The company, in terms of Section 146(3)(b)(ii) of the Companies Act is 

only required not to send or circulate the director’s statement if it has 

received it less than 7 days before the meeting or if there is an order of the 
court to that effect.  Section 146(5) of the Companies Act provides that 

on such a resolution no share shall carry a greater number of votes than it 
would carry in relation to the generality of matters to be voted on at a 
general meeting of the company.               

        

 

6. (a) A registered company may be wound up compulsorily by a court order on the  
  application of: 
 

(i) The company itself;                  
 

(ii) Any creditor of the company;                          
 

(iii) A member or the personal representative of a deceased member or the 

trustee in bankruptcy of a bankrupt member;               

 
(iv) The Attorney General.                            

 

(v) Any liquidator of the company appointed in a voluntary liquidation. 

        

 

(b) The six statutory grounds for winding up a company by the court are outlined in 
Section 213(1) of the Companies Act as follows: 

 

(i) If the company has resolved by special resolution that it should be wound 
 up;                                                
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(ii) If the company does not commence its business within one year of its 
 incorporation or suspends its business for a whole year;            

 
(iii) If the number of members is reduced to below two;                         

 
(iv) If the company is unable to pay its debts;              
(v) If the company has covered the period for which it was intended to last or 

an event has occurred on whose occurrence it was provided that the 
company would be wound up.               

 
(vi) If the court is of the opinion that it is just and equitable that the company 

should be wound up.                  

 
(vii)  If the business or objects of the company are unlawful.                    

(viii) If the company is being operated for illegal purpose.              

(ix) If the company has persistently failed to comply with any provision of the 

Companies Act: Section 213(2) of the Companies Act.                

             

(c) A court can order that a company be wound up for its inability to pay its debts 
under Section 213(3) of the Companies Act only if:    
   

(i) A creditor who is owed more that K100 by the company serves on it a 
written demand for payment of the debt and the company neglects within 

the next 21 days either to pay or offer reasonable security for the debt.  In 
the matter of Kumchenga Industries Ltd the company owed the applicant 
K83,266.  The latter served on the company a notice demanding payment 

of the money.  However, after 21 days no payment had been made.  
Consequently, the applicant petitioned for the winding up of the company 

under Section 213(3) of the Companies Act.  It was held that since the 
company had neither paid the debt nor offered reasonable security within 
21 days of the notice of demand, it should be wound up.  However, if the 

company bonafide disputes the debt it will not be held to have neglected to 
pay the debt within the meaning of Section 213(3) of the Companies Act. 

 

(ii) A creditor proves to the satisfaction of the court that taking into account 

the counterpart and prospective liabilities of the company, it is unable to 
pay its debts.                                

 

7. (a) First  Bank  Limited (FBL)  as  holder  of  a  secured  debenture  is  basically  a  
  privileged  creditor  who  has  priority  over unsecured creditors.  As a creditor the 

  bank  can  avail  itself  of the remedies generally available to creditors in the event 
  of a default by a debtor e.g. it can sue the debtor or even present a petition for the  
  winding up of  the company under Section 213(1)(d) of the Companies Act.  

             
The bank’s appointment of a receiver in yet another special remedy available to a 

secured debenture holder.  The remedy is mostly stipulated in the debenture itself 
as was in the present case.  Even where such remedy is not stipulated in the 
debenture, the debenture holder can apply under Section 94(1) of the Companies 

Act for the court to appoint a receiver.      
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(b) The legal position of a receiver will depend on the method of his appointment.  If 

the court appoints him under Section 94(1) of the Companies Act then he will be 
regarded as a court officer and must therefore act in accordance with court 

instructions and directions.                 
 

On the other hand, with regard to a receiver not appointed by the court but 

appointed under the provisions of a debenture, his position will depend, on the 
working of the debenture.  If it excludes the debenture holders liability for his 

actions he will be considered as an agent of the company.  His position will be the 
same as if the debenture had expressly appointed him as an agent of the company.  
By contrast, where the debenture is silent on this matter the effect will be to make 

the receiver the debenture holder’s agent.               
 

Section 98(1) of the Companies Act, however, removes the distinction. It 
provides that a receiver of any property or undertaking appointed out of court 
under a power in any instrument is in relation to that instrument an agent, and 

officer of the company and not of those by whom or whose behalf he is appointed.  
 

 

Finally, the receiver owes a duty to take reasonable care of the charged property 
which includes, but not limited to: duty to preserve the goodwill of the business, 

duty to obtain the best possible prices where he is selling and generally he is 
subjected to the same duties as those of a director of a company: Re: Magadi 

Soda Co. Ltd.  Generally he is answerable to the company for the conduct of his 
affairs: Smith Ltd v Middleton.                 
 

(c) The appointment of a receiver has a number of effects on the management of 
Mkontho Breweries Ltd (MBL) its property and employees.                      

 
First, any floating charge created by MBL crystallises so that thereafter the 
company will lose the authority to deal with the property without FBL’s consent.  

 
Second, the directors of MBL become fuctusofficio and their powers of 

management are suspended.                  
 
Third, the employees of the company stand dismissed unless the receiver adopts 

and maintains their contracts.                   
 

Fourth, under Section 100(1) of the Companies Act there is a requirement that 
every invoice, order or business letter issued by or on behalf of the company after 
the receiver’s appointment on which its name appears must state that the          

company is in receivership.               
 

(d) The course of action for Mary is for her to accept the appointment of the receiver 
and immediately register her claim with the receiver.  Registration of the claim is 
very important as it will increase her chances of being paid once the receiver 

starts paying MBL’s creditors.       

(e)  
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8. (a) An Annual General Meeting is the forum at which members contribute to their 
 company’s decision-making.  According to Section 104(1) of the Companies 

 Act, every registered company must hold one general meeting for the year so that  
 15 months should not pass between one meeting and the next: Section 2 of the 

 Companies Act.                                                                                           
   

(b) Persons entitled to attend and speak at any general meeting are outlined under 

Section 111(1) of the Companies Act, as follows: 
 

(i) Every member of the company having the right to vote at such meeting.   
    

(ii) Every member upon whom the ownership of a share devolves by reason of 

his being a legal personal representative, receiver or trustee in bankruptcy 
of such a member. 

 
(iii) Every director of the company. 

 
(iv) The Secretary of the company. 

 
(v) Every auditor for the time being of the company.             

 

(c) (i) The right to demand a ballot is a common law right which normally 
 maybe  extended by regulations of any association. In the case of 

 registered companies  however, Section 114(1)(9) of the Companies Act 
 gives members the right to demand a ballot on any question except: 

 

(1) The election of a chairman.                                    

(2) The adjournment of a meeting.                                             

 
 

(ii) The Statutory right cannot be excluded by the articles.             
 

(iv) Section 114(1)(b) of the Companies Act states that an article which 

makes ineffective demand for a ballot in either of the following is void:    
                   

(1) By not less than three members having the right to vote at a 
meeting.                 s 

 

(2) By a member or members representing not less than one twentieth                
1/20  of the total voting rights of all the members having the right to 

vote at a meeting.               
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