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SECTION A 

1. (a)  The Malawi Supreme Court of Appeal - This court is at the apex of the Court 
System.  It is established by the Constitution of the Republic of Malawi. The 

Supreme Court of Appeal is a superior court of record and has all the powers of 
such a court. By “Court of record” is meant a court in which all the acts and 

judicial proceedings are enrolled for perpetual memory and testimony and which 
has authority to fine and imprison for contempt of its authority.  

The court is composed of the Chief Justice and any number of Justice of Appeal 

as may be prescribed by Parliament. When the court is hearing any matter, except 
in interlocutory matter, the law requires that it should be composed of an uneven 
number of Justices of Appeal and the number should not be less than three.  By 

“interlocutory matter” is meant “intermediate matter”.  For example, an order for 
the inspection of documents which will help the court to arrive at a final decision 

in the action is an interlocutory order.  For the purpose of hearing and determining 
appeals the court is required to be constituted of the Chief Justice or other 
member presiding and two other members.  

 
The Supreme Court of Appeal has no original jurisdiction.  It does not hear cases 

on first instance.  Its jurisdiction is exclusively appellate. The Court hears appeals 
against final decisions in any civil or criminal proceedings in the High Court.  But 
the determination of the High Court upon election petitions cannot be the subject 

of appeal to the Supreme Court.                
 
           (b)   The High Court -The High Court is established by the Constitution.  It is, like 

the Supreme Court of Appeal, a superior court of record. The court consists of 
such number of judges, not being less than three, as may be prescr ibed by an Act 

of Parliament. All proceedings in the court are heard and disposed of by a single 
Judge except in constitutional cases where the minimum number is three judges.  
The High Court can also sit as a Commercial Court where the matter is 

commercial in nature. 
 

The High Court has unlimited original jurisdiction in both civil and criminal 
matters and under any law.  It also has such other jurisdiction as may be conferred 
on it by the Constitution or any other law.  Without prejudicing the general nature 

of its original jurisdiction, the Courts Act also gives the High Court additional 
specific jurisdiction.  For example, the court is given jurisdiction to appoint and 

control guardianship of minors, and the entire jurisdiction and powers which 
belong to any subordinate court.  

 

Appeals lie as of right to the High Court from final decisions of subordinate 
courts in any case in which, if the decision were a decision of the High Court, an 

appeal would lie as of right to the Supreme Court.               
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      (c)   Magistrates’ Courts - There are four grades of the magistrates‟ court.  These are 
(a) courts of Resident Magistrates, which are higher than the rest, (b) Courts of 

Magistrates of the First Grade magistrate (c) Courts of Magistrates of the Second 
Grade, and (d) Courts of Magistrates of the Third Grade.   The Court of the 

Resident Magistrate consist of “a fit and proper person” who is appointed by the 
Chief Justice on the recommendation of the Judicial Service Commission. In 
practice, the persons appointed to be Resident Magistrates are those who qualify 

to be legal practitioners under the Legal Education and Legal Practitioners Act.   

 

Civil Jurisdiction - Magistrate Courts have original jurisdiction over all civil 
actions where the amount in dispute does not exceed – 

 

(a) K2,000,000 in the case of a court of a Resident Magistrate 
(b) K1,500,000 in the case of a court of a First Grade Magistrate  

(c) K1,000,000 in the case of a court of a second grade Magistrate; and  
(d) K750,000 in the case of a court of a third grade Magistrate.          

 

(d)  Child Justice Court is established under the Child Care, Protection and Justice 
Act 2010 and is presided over by a professional magistrate or a magistrate of the 
first grade. The court has jurisdiction over child matters such as parentage 

disputes, guardianship, maintenance, custody and children involved in crime. 
Under the Act a child is a person below the age of 16.             

 
(e)  The Industrial Relations Court (IRC) is established under the Constitution and 

has original jurisdiction over labour disputes and such other issues relating to 

employment and its composition and procedure are specified under the Labour 
Relations Act 1996. Appeals from this court lie to the High Court. Thus the IRC 

has civil jurisdiction only and no criminal jurisdiction at all. The court comprises 
of a chairman and one panelist representing employees and another representing 
employers.                 

 

2. (a)  A contract of sale of goods may be: 

(i) In writing                   

(ii)       By word of mouth                  

(iii)      Partly in writing and partly by word of mouth               

(iv)       Implied from conduct of the parties                

 

(b)  Liquidated and Unliquidated Damages  - If the parties have made no mention of 
damages in their contract, then, in the event of any breach, the injured party must 

prove his loss. The resulting award is called "unliquidated" damages. However, 
for a variety of reasons, the parties may decide beforehand that, in the event of a 

specific breach, the loss suffered will be assumed to be a certain figure, or in 
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accordance with a certain scale. It may be difficult or expensive and time-
consuming to have to calculate the exact figure – so, the parties make a pre-

estimate of the likely loss, and insert this in the contract as the sum payable if that 
breach does occur. These are called "liquidated" damages.                       

 
(c)  As a general rule contracts may either be in writing or by word of mouth and 

sometimes by conduct. However, the law demands that certain contracts must be  

in writing or evidenced in writing. For example, contacts for the transfer of land 
and sale of shares must be made in writing.               

 

(d)  Accord and Satisfaction - Provided that consideration is present, a contract can 
be discharged by agreement, even though only one party has fulfilled all his 

obligations. This is called "accord and satisfaction". The "accord" is the 
agreement, the "satisfaction" is the consideration. The Pinnel's Case gives an 

example of discharge of a contract through accord and satisfaction.          
 

3. (a) The Commercial Credits Act makes it lawful for a business proprietor by 

 instrument in writing to create in favour of a designated institution a commercial 
 charge on all or any of the trading assets belonging to him as security for the sums 

 due, or to become due, by him to such institution or advanced or to be advanced 
 to him or paid or to be paid on his behalf by such institution and as security for 
 interest, commission and charges on such sums.               

 
(b) (i) „Purchase price‟ means the  total  sum  payable  by  the purchaser under an 

  agreement, including any sum payable by him by way of a deposit or other 
  initial payment, or credited or to be credited to him under  such  agreement 
  on  account of  any such deposit  or payment, whether  that sum is to be or 

  has  been  paid  to  the  seller or to any other  person o its to be or has been 
  discharged  by a payment  of money or by the transfer or delivery of goods 

  or by any other means, but excluding any sum payable.           
 

(ii) Five items that are excluded from the definition under the „Hire Purchase 

Act‟ are: 
 

(1) as compensation or damages from breach of the agreement;     

(2) for licence or registration fees;                

(3) for any insurance premiums;                

(4) by way of interest upon instalments which are in arrear; or        

(5) in respect of any installation.                
.                    

 
(c) Three equitable remedies that may potentially be awarded by the courts in 

Malawi are the following: 
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(i) An injunction which is a court order that prohibits or mandates some act. 
                               

   
(ii) An order for specific performance which orders that specific action for 

 example that a vehicle be sold to the claimant and no one else.      
 
(iii) Rescission  which allows the innocent party to terminate the contract .  

             

4. (a)  (i) A tort is a civil wrong that results into injury to the plaintiff.          

(ii) Three examples of a  tort include the tort of negligence whereby the 
defendant acts recklessly and his act/omission results into injury – 

Donogue v Stevenson [1932].  The tort of trespass involves entry into 
someone‟s premises without his permission.  The tort of passing off 

involves unlawful use of someone‟s business name.                       
 

 

(b)  Most torts constitute civil offences while some torts may constitute a crime. For 
example the tort of negligence as presented in the case of Donogue v Stevenson 

[1932] is a civil offence. However, a statute may provide for criminal negligence. 
The nature of a civil tort is obviously different from a criminal tort. For example a 
crime is prosecuted by the state whereas a civil action is actionable by private 

individuals. A criminal tort is aimed at punishing the accused through a fine or 
imprisonment whereas a civil tort is aimed at compensating the injured party 
through damages – a sum of money.               

 

(c) Sometimes an agreement may be reached and on the face of it may appear that all 

the elements have been satisfied and yet the court will hold that the consideration 
was insufficient. Usually it is on the ground that the other party to the agreement 
has promised to do something which he was already bound to do.  

 
Public Duty imposed by Law - where there is a public duty on one party, that 

party cannot by discharging that duty be said to furnish consideration. In Collins v 

Godefroy [1831], the plaintiff had attended on subpoena to give evidence on the 
defendant‟s behalf in a case in which the defendant was a litigant, and he alleged 

that the defendant had promised to pay him 6 guineas for his trouble. It was held 
that there was no consideration for his promise as it is a public duty of every 

citizen to act as a witness in court.                

 
 

Existing Contractual Duty - If one party is already under a duty to the other party, 
he is not considered to have furnished sufficient consideration by promising to 

perform that duty. In Stilk v. Myrick 170 E.R. 851 Two seamen deserted from a 
ship. The captain was unable to replace them – so, he promised the remaining 
crew that he would share out with them the wages of the deserters, if they would 
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work the ship back to London. Held: There was no consideration for the promise 
to pay. The remaining crew were under an existing contractual obligation to do all 

they could under all emergencies of the voyage. However, on similar facts, the 
decision was otherwise where the crew did more than they were contractually 

bound to do, or in a different manner. Hartley v. Ponsonby (1857) A ship became 
so shorthanded that it was unsafe to continue with the voyage. The captain, 
therefore, discharged all the remaining crew from their contracts, and offered 

them new contracts at higher wages if they would continue with the voyage. Held: 
The consideration for the promise of higher wages was good.                    

 

 
SECTION B 

5. (a)  At common law there are at least three tests, which are used to determine whether 
 one is an employee or not.  These tests were considered by the IRC in Simango v 

 Blantyre News Papers Ltd [2008] where the Court determined that the applicant 

 was an employee rather than a consultant as argued by the respondent.  

Control Test - Since it was in the context of vicarious liability that the Courts first 
considered who was an employee, it was natural that they saw its touchstone as 

whether the master controlled or had the right to control not only what the worker 
did but also the manner in which he did it. The control test was applied by the 
High Court in Chiwembu & Others v Dairiboard Malawi Ltd [2008]. In that 

case, the plaintiffs were employed as bicycle vendors selling the defendant‟s 
products. They were seeking the Court‟s determination on whether under Sections 
3 and 43 of the EA they were employees of the defendant and so entitled to rights 

under Section 31 of the Constitution. The Court held that the fact that their wage 
was called a commission did not make them independent contractors. The Court 

considered that the plaintiffs were in a position of economic dependence and 
under an obligation to perform duties for the defendant under the defendant‟s 
control. This case is similar to Pamela‟s situation as the facts show that she was 

controlled as to which zones to operate, for example. See also Cassidy v Minister 

of Health [1951]. 

 
Integration Test - In Stevenson, Jordan and Harrison Ltd v Macdonald and 

Evans [1952], Denning LJ considered that the decisive question was whether the 

person under consideration was fully integrated into the employer‟s organisation. 
This came to be called the Integration Test.  

Economic Reality Test - The Courts have now recognized that no one test or 
series of criteria can be decisive. Instead they have adopted something like the 
American notion of the „Economic Reality‟ composite test.  In Ready Mixed 

Concrete Ltd v Minister of Pensions and National Insurance [1968] McKenna 
J. identified three conditions for a contract of service: 
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(1) The servant agrees that in consideration of a wage or other remuneration 
he will provide his own work and skill in performing some service for his 

master; 
 

(2) He agrees that in performance of that service he will be subject to the 
other‟s control in a sufficient degree to make that other master;  
 

(3) The other provisions of the contract are consistent with it being a contract 
of service.  

 
   On the facts given Pamela is an employee per three conditions above.    10 Marks 

 

(b) Chikondi Phiri may sue for unfair dismissal. Where one absents herself from 
 employment based on sickness, the same does not constitute absence without 

 leave. The order not to visit the doctor was also unreasonable and an employee is 
 only under duty to follow reasonable orders.  

 

The remedies that she may get include the following: 
 

Reinstatement - The Court may order reinstatement under Section 63(1)(a) 
whereby the employee is to be treated in all respects as if he had not been 
dismissed. It has been said that reinstatement should be automatic where 

employment is terminated on grounds of discrimination on the basis of race, 
gender, political consideration or ethnicity. Where the termination of employment 

is on other grounds other than discrimination, reinstatement should only be 
ordered where the employer and employee are willing to continue the 
employment relationship. In Jumbo v Banja La Mtsogolo [2008], the plaintiff 

was unfairly dismissed on the grounds of her pregnancy. The IRC ordered 
reinstatement. 

 

Re-engagement - The Court may order re-engagement under Section 63(1)(b) 
whereby the employee is to be engaged in work comparable to that in which he 

was engaged prior to his dismissal or other reasonably suitable work from such 
date and on such terms of employment as may be specified in the order or agreed 

by the parties. In Chakhaza v Portland Cement Co. Ltd [2008], the plaintiff an 
internal auditor, was dismissed without a hearing on allegations that he had leaked 
an audit report to the Malawi News Paper. The allegations were not substantiated 

and the High Court found that the plaintiff had been unfairly dismissed. The Court 
further ordered both re-engagement and compensation.  

 

 

 

Compensation Award The Court may order compensation under Section 63(1) 
(c) of the EA. In Kachingwe v Group Commodity Brokers Ltd [2000] the IRC 

had this to say with reference to compensation:- “Compensation is a lump sum of 
money that is awarded to a successful applicant for the wrong done to him. The 
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award must be just and equitable and must arise from the loss suffered due to the 
dismissal. A Court has wide discretion in making the award. The discretion 

however, must be exercised judicially and equitably. A Court is not allowed to 
dream up a figure without showing how it was arrived at.” 

 
Section 63(4) provides that an award of compensation shall be such amount, as 
the Court considers just and equitable in the circumstances having regard to, first, 

the loss sustained by the employee in the consequence of the dismissal in so far as 
the loss is attributable to action taken by the employer and, secondly the extent, if 

any, to which the employee caused or contributed to the dismissal.         
 

 

6. (a)  "He who does an act through another is deemed in law to do it himself."  is a 
 maxim of the common law, and it is the basis of the law of agency. Under the 

 normal rule of privity of contract, if one person contracts with another, a third 
 party can derive no benefit, nor incur any obligations, under that contract.  
 However, if one person (the principal) authorises another (the agent) to do an act 

 on his behalf, that other becomes the agent of the first. The act of the agent, then, 
 under the maxim quoted above, becomes the act of the principal – who, therefore, 

 "steps into the shoes" of the agent, and becomes liable for the act (and able to 
 enjoy its benefits) as if he himself had done it in the first place.  The agent has no 
 personal liability; he "drops out" of the transaction. In commercial matters, the 

 relationship of agency usually arises as a result of a contract between two people, 
 for the agent) to effect a contract on behalf of the principal. However, this is by no 

 means the only way in which the relationship can arise, no r is the effecting of a 
 contract the only duty an agent can perform. The fundamental principle is that, by 
 the agreement of both parties, the agent is enabled directly to affect the legal 

 relations of the principal in relation to another person (the third party).   
 

(b)  (i) Agency  of Necessity arises where it is necessary for a person to act on his         
own initiative to protect the property or interests of another which are in 
imminent jeopardy as a result of that emergency. If, as a result of such an 

emergency, a person does of necessity act without any authority to protect 
another's interest, that person is by operation of law vested with all the 

rights and immunities of a properly constituted agent. However, the 
emergency must be genuine, and the action taken necessary.  Such a 
situation could arise from any number of causes, but most of the reported 

cases are those of shipmasters before the days of wireless or radio, or 
carriers of goods who could not contact the owners. Now with modern 

systems of communication, agency of necessity has become a rare and 
very limited class of agency.  The following three rules have been 
developed as to what constitutes necessity. (a) It must be practically 

impossible – or, at least, impracticable – for the agent of necessity to 
contact the principal. (b) The action taken must be necessary and for the 

benefit of the principal. What is necessary is objective – what a reasonable 
person would consider necessary, not necessarily what the agent thought 
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to be necessary. (c) The agent must have acted bona fide in the interests of 
the principal.                           

 

(ii) Ratification - if an agent does an act without authorisation, the principal 

can always adopt the act afterwards and this is called ratification. If he 
does so, the act then binds him to exactly the same effect as if it had been 
properly authorised in the first place. Any lawful act which can be done by 

an agent can be ratified by the principal. Ratification by a principal can 
have a retrospective effect – that is, the principal is, in effect, bound by the 

contract from the time when it was made by the agent, even though it was 
ratified only later. This is known as the rule in Bolton Partners v. 

Lambert (1889).       

) 
 

7.  (a) (i) A bill of exchange is defined in section 3 of the Bills of Exchange Act as  
  „an  unconditional  order  in writing,  addressed by one person to another,  
  signed  by  the person  giving  it,  requiring  the  person  to  whom  it  is  

  addressed  to  pay  on  demand or at a fixed or determinable future time a  
  sum certain in money to or to the order of a specified person, or to bearer.‟  

                          

 

(ii) In commerce, a bill of exchange is used by a debtor to settle his account 

with a creditor, but, it being an order to someone else to pay the sum 
stated (as opposed to a promise by the drawer to pay), the creditor is not 

normally going to take the bill of exchange in settlement unless the drawee 
acknowledges that he will meet the bill (and, in addition, is a person o f 
substance such as a commercial bank); until he does make such 

acknowledgement, the drawee is under no liability on the bill.  
 

In practice, the bill is normally handed to the payee to present it to the 
drawee for acceptance. If the drawee agrees to pay the bill, he will sign his 
name across it, and by that act he accepts the liability to meet the bill when 

it is duly presented for payment.  The person drawing the bill will have an 
arrangement with the drawee to reimburse the cost of any bills met.  

 
 
 

By using a bill of exchange, the supplier can send the debtor goods on 
credit even if he is not sure of the latter's credit status, because before he 

releases the goods he receives this document, accepted by a person on 
whose credit he knows he can rely.  

 

Nowadays, bills of exchange are most commonly used in international 
trade and are drawn on bankers. This is a useful arrangement as it allows 

goods to be sold on credit to someone the seller has never heard of, and 
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against whom he would have great difficulty in bringing an action for 
recovery of the debt.                          

 

(b)  A hire purchase agreement is defined under the Hire Purchase Act (section 2) as: 

 
(i) any contract  whereby goods are sold subject to the condition that 

notwithstanding delivery of the goods, the ownership in such goods shall 

not pass except in terms of the contract and the purchase price is to be paid 
in two or more instalments.                          

     
(ii) any contract which provides for the hiring of goods whereby the hirer has 

the right          

 
- to purchase such goods after two or more instalments have been 

paid in respect thereof; or      
           
- after two or more instalments have been paid in respect thereof, to 

continue to renew from time to time such hiring at a nominal 
rental, or to continue or review from time to time the right to be in 

possession of the goods, without any further payment or against 
payment of a nominal amount periodically or otherwise; whether 
or not the agreement may at any time be terminated by either party. 

    

  

On the other hand a contract of sale of goods is defined in section 3 of the Sale of 
Goods Act as “a contract by which the seller transfers or agrees to transfer the 
property in goods to the buyer for a money consideration, called the price".     

 

 

E N D 
 


